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This morning I received the attached email from the attorney for the Kalispel Tribe.  

I would like to send out the documentation of the Jul 24 meeting to the Tribe (cc the Region) today so as 
to document the visit in a timely manner.

Will my forwarding what follows (including Zach's email and attachments) to the Tribe (cc the Region, 
technical panel, and Zach) fulfill Zach's request to "add the email and attachments to the administrative  
record, and forward the email on to the members of the review panel and Region  10 (please cc me.")?  

I realize Felicia may be out of the office, so Jim and Tod, please let me know your response at first 
opportunity.   Again, I'd like to provide this to the Tribe today.  Thanks, -- Sarah 202 566 1167

Deane,

Thank you for having visited to present the Kalispel Tribe's perspective on the Pend Oreille Temp TMDL.  

Below please find a summary of the Kalispel Tribe visit to EPA Headquarters on July 24.  Also attached 
please find a follow-up transmittal from Kalispel Tribe attorney providing additional materials.

[placeholder:  attached Word documentation pasted here]
[attachment "aug_1_2012_draft_documentation.docx" deleted by Ruth Chemerys/DC/USEPA/US]  

[attachment "POR Temperature TMDL Presentation to EPA HQ 7 24 12.pptx" deleted by Ruth 
Chemerys/DC/USEPA/US] [attachment "Keta_Waters_July_21_12.pdf" deleted by Ruth 
Chemerys/DC/USEPA/US] 

Cordially,

----- Forwarded by Sarah Furtak/DC/USEPA/US on 08/01/2012 10:44 AM -----

From: "Zach Welcker" <zwelcker@kanjikatzen.com>
To: Sarah Furtak/DC/USEPA/US@EPA
Cc: "Deane Osterman" <dosterman@kalispeltribe.com>
Date: 07/31/2012 10:29 PM
Subject: 7/24 Meeting Follow Up

Sarah:
 
The attached documents and hyperlink below contain information that is responsive to several of the 
questions raised by the panel at the Kalispel Tribe’s meeting with EPA Headquarters on July 24, 2012.  
They establish several points:
 

1)      Dr. Massmann’s report shows that Ecology’s cumulative frequency analysis (“CFA”) does 
indeed mask violations of Washington water quality standards at the Idaho‐Washington 
stateline.  It also demonstrates that water flowing across stateline is warmer under existing 
conditions than it was under natural conditions on most days when there are violations of 
Kalispel water quality standards.
2)      The highlighted text in the other attachments establishes:



a.       Ecology employed a 7‐day rolling CFA in response to the regulated community’s 
concerns about lag time, and concluded that the results were similar to a pairwise 
analysis.
b.      Ecology employed a 30‐day CFA and found that the level of impairment was almost 
the same as a 7‐day CFA.  Senior Ecology staff supported applying the 30‐day CFA as a 
means of diffusing an argument from the regulated community about lag time, 
reasoning that the point is there is still an impairment.  Ecology did not provide a 
scientific basis for using a 30‐day CFA.
c.       Ecology knew that a 60‐day CFA would begin to mask impairment as early as April 
2008.

3)      The water quality standards at issue in the Willamette TMDL are based on a seven‐day 
moving average of daily maximum temperature.  See Willamette TMDL at 4‐8, available at 
http://www.deq.state.or.us/wq/tmdls/docs/willamettebasin/willamette/chpt4temp.pdf.  Application 
of CFA to a 7‐DADMax metric does not support applying CFA to the Kalispel Tribe’s or State of 
Washington’s 1‐DMax temperature standard.

 
I would very much appreciate it if you would confirm receipt of this email, add the email and 
attachments to the administrative record, and forward the email on to the members of the review panel 
and Region 10 (please cc me).  Please let us know if the panel has any other questions.
 
Many thanks.
 
Zach
 
Zach Welcker
Kanji & Katzen, PLLC
401 2nd Ave. S., Suite 700
Seattle, WA 98104
(206) 344-8100
zwelcker@kanjikatzen.com
www.kanjikatzen.com
This e-mail is intended only for the use of the individual(s) or entity(ies) to whom it is addressed and may 
contain confidential, privileged information. If you are not the intended recipient or the employee or agent 
responsible for delivering it to the intended recipient, please be advised that any use, dissemination, 
distribution, copying or the taking of any action in reliance on the contents of this transmission is 
prohibited. If you have received this communication in error, please immediately notify the sender 
electronically, return the e-mail to the above e-mail address and delete it from your files. Thank you.
 [attachment "Keta_Waters_July_31_12.pdf" deleted by Ruth Chemerys/DC/USEPA/US] [attachment 
"Pickett 7‐day v. 30‐day comparison table.pdf" deleted by Ruth Chemerys/DC/USEPA/US] [attachment 
"Potential 30‐day pooling period.pdf" deleted by Ruth Chemerys/DC/USEPA/US] [attachment "Rolling 
7‐day average docs.pdf" deleted by Ruth Chemerys/DC/USEPA/US] 














